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This matter, the appeal from the denial of an application for a

p arlance from Sections G 02, 6 .04, and 6 .08 of respo-Ident's Regulat.]or•

I, came before the Pollut ;on Control 'ca?" 1 i1gs Board, Gayle Rot '1r0C'' ,

Chairman, David Arana (o :esiding), and Lawre : ce

	

. Fault ., at a heat inc,:

in Spor a n e , , ;asrl rigLOn, o ; 11oVe p ber v , 9 , and 1 0 , 1 9 2 .

	

The close o f

respondent '
s case and i Ara_ arguwent,, were

	

1i%l Lt•ad on December 3 ,

1982, b efore :arr ., iau_

	

and W1111aum

	

F?c '' r'sor,

	

inlstrative La, '
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Judge, In Spokane .
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AD=ellant 4•as repr~5ented by Its attorney James A . McDevitt ;
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also emitted .

	

t,ooeIl ane seeks to ase only c_ earl scrap to avoid oi l

n

	

va p or .

' T

In the _970's, appellant began eiperienci s , air D'ol_';t1o n

i rc J1a ;IBC

	

Appellant pr opesec using a wet svr Jtber Lc ._ s-, L c

	

it s

emissions

	

T''e aeslyn was n o _ accepta• le L J L espo'1dens

	

! n 1975 ,

appellant installed a baghou',e as an ' Iissicn control device, whic h

was acceotabie to responcle.nt .
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S 'rle r esid e_

	

'tS uor.ofil, i u from UppG' l 31' 's i'J .1 ' w_y El s e] th e

11 1 erusslo'ls burdenso e t

	

t 'eir er :oy:n ert of life and Le al ,

12

	

SmoE v emissions occasionally envelop their properties and interfer e

wit !`' their ordinary outdoor activities .

	

Their views during such time s

are obscured

	

They also testified to headaches, upset stomachs ,

bu :tying e',es, coughs, rasp y t h roats, and!si disagreeable odors .

? T I
4 ;

rppellart's employees and some reslde r. :s do not consider th e

emissions ol'erly burdensome

	

They re port no 111 effects from contac t

with the emissions .
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In 1980, appe l lant IJCi311 r- 'per1'cn c s r : .ne _es3n'J air p :lLLio eL

nr .b1ems again

	

,fte : some deall e

	

ti __ .'1 =e-_onJelt,

	

p etla s t

decided to engage outs de ex p erts to advise it of its air pollution

problems and possible solution s
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application cane for hearing before

	

5)arJ of Directors o n

July 1 and 8, 1902

	

At the hea r i 'r]

	

n • lent , mem:-,ers of the public ,

and resoondent ' s staff presented t rr : _.r respe tive oo51t1on s

	

;,t. th e

conclusion of the h e a l i n g , Cie :hoar a dcc ued to deny e • e a pp lication ,

5

	

to cor'tirue surve]llance cf t n e Rio : t,

	

tc ;ro ec'ute art violation s

observed in the interim only if the plant is not in complianc e

the Legulatlon on of before eanuary 2, 19,33 .

	

The denial or th e

va r iance was a p pealed to t'eiS ~' al Ci

XT T I

Appellant presented evidence showing that about 25 yobs and a uai f

million dollar annual pay :ell resulted from its oper_tic'n .

	

Over a

Period of a year, about $109,000 in tales were paid and $400,000 o f

goods were purchased . An estimated 75 to 85 people have some econoni c

dependence on appellant

,1 V

Appellant's evidence s h ows that the cost of promptly ac e ioving t ., e

fourth step of its strate

	

, ,7155,000, is a substantial cost to i t

given its Ca itGl1'l.dt_•oh, p resent lo ng -term debt, and annual p rofi t

experiences .

7_Joe? lent has com ] ete'] t h e ' itst t h ree steps of i s SLCateg] at a

cost of between $25,000 and $33,000

	

T h e results of its efforts ia 'v ?

not bee n fully evaluated by it, h owever,

	

trou g h it ei erects success .

Appellant

		

allow it -

	

lk'1 > lwt_.

	

L step four i s° 'an i~ s.~ d variance to a l

required .

	

Although it initially sought a t'-ree-r on=

	

t_ :le period fo r
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e~uipre o C be closed and • o nLila=cd in ouch a ti J : • a t
al p t "e air, gas, and uartieu.' at _ matter ar c
effectively _rented for i emova or destruc :ac - o f
odious oat :er

	

ache e _ ll' cont I r a o e'=for o
er ssior to the ati o :ohcre .

Section 6 .08 of Regulatio n : provide, for an e}'eTnption fro m

penalties for efceediny the emiStiion li'Iiations of Regu_'atioll I i f

the exceedence is the direct result of unavoidable upset conditions o r

unavoidable and unforeseeeole brea1do+'n of equipment or contro l

a p paratus, the event is Leported to respondent on the r•e> t workin g

day, and a report as submitted f recueseed by respondent .

	

Upo n

receipt of the report, respondent's co''tr- ol office : na allo w

continued exempt o p eration under certain co n ditions, or '-La ;' re q uir e

that the plant curtail or p ea . e o p erations under certain co n ditions .

Article III of Regulation I provides for a variance from th e

provisions of Regulatior I :

;ny person who owns or s in control of any plant ,
building, structure, establishment, process o r
equipment, including a group of persons who owns o r
controls like processes or like equipment, may apply t o
the Board for a 'variance from rules or regulation s
governing the quality, nature, duration, or e .r_ent o f
discharges of air co n taminants

	

Toe application shal l
be accor'panied u_s., such nformation and data as th e
Board may require

	

The Board nay grant such .arience ,
but only after public 'w earing or due notice, if i t
finds chat :

The emissions oo

	

_ lny or pro p „Sed to cot'u_ do no t
endanger public ealti or s

	

_ty, an d

Conpliarce wil t. _1-c rulc'e or re latio°:s From whi c h
variances is sought would produce sereous hardshi p
without e q ual or Great r _ bere_ir tLo the public .

D . No valiance_ shall be granted persuailt to r ."".5 se Lio n
until oho Boa'"d ne

	

considered the reluti u e interest s
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A ny Conclusion of

	

ihrch 3hou]d be deemed ci f inding of Fact i 5

hereby adopted as such .

From these Findings of Fact come thes e

CONCLUSIONS OF Li W

The Board has jurisdiction over the person and subject matter o f

this proceeding

I I

Appellant carries the burd e n of p roving, by a preponderance of th e

evidence, that the denial of ehe variance applecat Lo^ was in eri o r

At issue in this matter are the particular requirements of 4.rticl e

III . . whicn provide .

The Board may grant such variance, but only afte r
public hearing or due notice, if it finds that :

1 5

1 6

]8

1 .

	

The emissions occurring or proposed to occur d o
not endanger public health or safety ; an d

2

	

Compliance with the rules or regulations fro m
which varia n ces is sought would produce seriou s

hardship without equal or greater benefits to th e
p ublic .

] )

20

2]

If the foregoing findings are made in favor of granting a variance ,

re s pondent's Board must nonetheless weigh the effect of the discharge s

on the various interests in v olved .
7 7

2 3

2 4

No variance shall be granted pursuant to this sectio n

until the Board has considered the relative interest s
of the applicant, other owners of p roperty likely t o
be affected by the dischar g e, and the general public .

2 5

2 6
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appellant did not prove that_ It would edEfer eerious hardship if i t
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were reuulred to comp]y w1Lh Section 6 .04 of Regulation I . Pather ,

Its evidence :s directed at the difficulties Involved In complyin g

with Section 6 .02 .

The cost of complying with the first. three steps of c he complianc e

schedule LS not, pressed as a serious hards h i p

	

/. ppe slant ha s

completed thews but Is not certain if t''e ec,u1pment will perfor m

satisfactoril y , so it pursues a variance

	

T h e ahseece of a seriou s

hardship for the first e h 4N steps cannot_ support a vurlahC% .

Lock in ; then to tne :ou= ti and most eose LL stew of tne 2trate y ,

it is a pparent the appellant does no : -ow Intend to ptoceed wit h

desig n and Installation of an 1'']ection av ce - if eh e first t h ree

st e p s fail . Rather, It Intends to make a d eels= on w h ether to p rocee d

based upon the results of tee first three _tees ." T he decision wil l

be influenced by the success of the strategy eaten, or by tn e

alternatives available if the strategy Is not successful . When

appellant decides to add pollution equipment or to r e p lace It s

furnace, It will then be more approprlet_e to consider whether th e

proposed measures, because of their et t =r•t of cost, must be s p rea d

over a considerable period of time, anc? a veri n'_e considered .

	

Unde r

the c i r cumstances, the cost of the fourth steal of the strategy has no

relevance to the Question as to hardship resulting from Implementatio n

of the first three steps .

	

ee granting of a variance would h e

25 2

	

:f those se e p s are succe ,eful, re po der .. hae Indi-ated that I t

would not p rosecute certain past alleged violation s
26
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from Section 6 .04, among others) the piovioion is not being enforce d

aaai''st appel_ant .

	

_It is appellant 'n'i ch seeks to be c cured fro m

com p lying with that section under otter provisions of the reguaatlon .

Oui view on the validity o f Section 6 01 wo 1d I) more app ro p riatel y

addressed in an enforcement context, Lather L h an in this varianc e

p roceedin . 3

?my finding of ,:act w' isi should be deemed a Conclusion of Law i s

hereby :a dopted as suc h

Fro m these Conclusions, the Board enters thi s
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3 . Other pending cases to whic h this motion is also addressed includ e
PCHB Nos

	

82--61, 82-91, 82-92, 82-140 to 144, 82-I6, 32-147 ,
82-149, 82°-165, and 82-16 6
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